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EDITORIAL NOTES 


IT IS EVIDENT that our State Legislature, which has been in session two 
months, like Congress, has no such masterly leadership acknowledged 
as such and responded to by both political parties, as enables it to proceed 
with business in an orderly and satisfactory manner. Whether so many 
members are too full of politics and have too little real ability to legislate 
or not, others must judge, but so it looks. Someone has suggested that 
Legislatures and Congress sit all the year round, perhaps in order to 
earn their salaries, but the public would be pleased to have their sessions 
as rare and short as possible. Matters of very great moment for the good 
or ill of this State have come up before our Legislature and nobody can 
foresee what the end is to be. It is idle for us or for the press generally 
to advise or even comment upon each proposal to economize expenditures 
or rectify evils in previous statutes; the results are unlikely to be changed 
by it. Good-citizens feel chagrined at the results thus far visible at Tren- 
ton or at Washington. Every important proposal to improve conditions 
in municipal government, or as to securing better juries and shortening 
delays in criminal or civil trials, or as to relieving the condition of the 
unemployed, meets with objections at Trenton, and hesitation and de- 
lays, and so public confidence in the value of our Legislature as of Con- 
gress is shaken. Let us at least hope for something better to come in fu- 
ture days! 





The amended Rule concerning practice in the Federal Courts in New 
Jersey, as set out by Judge Clark and published in our “Miscellany” De- 
partment, if novel, seems to be entirely sensible. It should be a good thing 
to have a similar Rule as to ordinary State practice. A lawyer admitted 
to the Bar soon shows what he is and is not. If he has the right princi- 
ples; if he is possessed of industry, integrity and proper intellectual 
equipment, it would be easy for him to secure the permanent license that 
would follow the temporary license of, say five years. In fact in three 
years he should “show his metal” and his fundamental capabilities. His 
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associates at the Bar soon learn whether a lawyer carries on his business 
on a sound, ethical basis or not, and it would be far easier to weed out 
dishonest and unworthy lawyers under such a system than to have com- 
plaints made in order to disbar. Only in extreme cases are disbarment 
proceedings now begun, and, while they should not be set aside even under 
a new Rule, the latter would care for many a misfit if properly enforced. 





While the State Senate seems to have delayed an unusual length of 
time in confirming or rejecting nominations made by the Governor, the 
reason, when not wholly political, is sound enough. It is usually taken for 
granted that when the Executive sends in an appointment it must be con- 
firmed, and promptly, or rejected, but, if time is required to make sure 
that the appointee will make a proper officer, that time should be taken. 
In this connection we are glad to note that the nomination of Circuit Court 
Judge Dungan was not unduly delayed to the point of confirmation. His 
renomination was looked upon by the Bar and the public at large as a mat- 
ter of course, for his twenty years’ experience has proven his ability. His 
is the stuff that enters into every good Judge; integrity, carefulness, con- 
sclentious looking into both sides of a legal proposition, energy. With 
him politics in no wise counts. This latter thought reminds us that, 
as these lines are written, in the last week in March, the press dispatches 
from Trenton have just published this: 

“The Judiciary Committee of the Senate is preparing a strict code 
of ethics for judicial appointments. The Committee will take advantage 
of the opposition to reappointment of Judge ———— to establish a Senate 
code intended to divorce all judicial appointees from party politics. This 
code will be strongly worded in condemnation of Judges participating in 
politics. The Committee will take a general stand against any form of 
political activity by Judges of any Court.” 


Why is this not as it should be? It does not prevent a Judge from 
having his political opinions, or from voting them. But it would keep him 
at all times directly down to his business. With such a provision should 
go another, that no Judge should practice law while he holds his office. He 
should have sufficient salary to give all his time to his office, and we suspect 
that, in some instances at least, there would be less congestion in some of 
the lower Courts than there is now, if all the Judge’s time were given to 
trials and the speedy disposition of matters of practice. 





Dr. Frank Bergen, of Newark, has done well to heed requests made 
that he should reprint an address delivered by him before the Chamber 
of Commerce of Newark in 1924 on the subject of “Taxation and Public 
Debts.” What he said then is as exactly applicable today. He foresaw 
clearly that at the pace the budgets of municipalities were being piled up 
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and excessive taxation increased instead of diminished, there would come 
a reckoning such as is upon us today. In 1924 he thought that, while 
“the plague of excessive taxation” was not confined to New Jersey, yet 
“perhaps we are [were] afflicted worse than the people of any other 
State.” However that may be now, the taxation is here and we cannot 
get away from it. Too much money suddenly spent upon public roads, 
too high and permanent pensions, too many small municipalities and 
office-holders, too much luxurious living, and the superadded weight of un- 
necessary Federal burdens, are all here today in an accumulated amount, 
and the result we know. As Dr. Bergen well says in his up-to-date com- 
ments at the end of his address: 

“Governor Moore is insisting on abolition of the useless and costly 
commissions that infest the State House. . . . If so, State tax rates 
might be reduced a few points, but adequate relief from oppressive taxa- 


tion can only be obtained by a complete and radical reorganization of the 
government of the State, and of its municipalities.” 





The English “Contemporary” for February referred to the evil 
resulting from the habit of American newspapers “exploiting the sensa- 
tional.” There is plenty of it. Even our best dailies are culprits in this 
regard. It says, what many people are thinking, but which they seem to 
be unable to rectify: 


“Instead of attempting to develop an ‘intelligent public opinion, the 
Press [in America] entertains its readers by exploiting the sensational. 
A great lecture may receive a paragraph, while a nian who sits eighty- 
seven hours on the totp of a pole gets a column, and a brutal murderer 
half a page, sometimes accompanied by pictures of the beast. The re- 
sponsibility of the fourth estate for the prevalence of crime is great, par- 
ticularly for juvenile delinquency. To the immature or weakminded the 
yellow journals and the cinema [the movies] even succeed in making vice 
and crime attractive.” 


This is not yet the case in England. How can it be overcome here? 





PROCEDURE ON APPEAL FROM DISTRICT COURT TO SUPREME 
COURT 

The practice in New Jersey on appeal from the District Court to the 
Supreme Court is in a state of confusion. The District Court Act 
vaguely and in very indefinite terms sets out the method by which an 
appeal may be taken. In view of the dearth of the provisions in the Dis- 
trict Court Act relating to appeals, it is necessary to resort to the practice 
prevalent in the upper Courts. This is consonant with Section 68 of the 
District Court Act, which provides that the practice of the Circuit Courts, 
insofar as applicable, shall apply to District Courts, excepting, however, 
in cases where there may be some express provision of law providing oth- 
etwise. So that where not repugnant to the provisions of the District 
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Court Act, the practice and procedure relating to appeals from the Cir- 
cuit Court to the Supreme Court shall apply. 
No. I 


The first step in an appeal is to give notice of appeal to the other 
party or his attorney within twenty days after the determination of the 
District Court. (District Court Act, Section 213 a). The District Court 
Act makes no provision as to filing the notice of appeal. It should, how- 
ever, be filed with the Clerk of the Court from which the appeal is taken. 
This is the practice in the upper Courts (Supreme Court Rule 137). The 
notice of appeal should be served upon opposing counsel, his acknowledg- 
ment of service endorsed thereon, and filed with the Clerk of the Court 
from which the appeal is taken. It is advisable to file the notice of ap- 
peal within twenty days after the determination of the District Court— 
although there is no statutory requirement therefor—in order to eliminate 
any question with respect to perfecting the appeal within time. If it 
should appear on its face that the notice was not served within the twenty 
day requirement the Supreme Court will disni'ss the appeal. After the 
twenty day period has expired, the Court may not by order grant an ex- 
tension of time in which to give notice of appeal. (Zagerman v. Fen- 
ning, 9 N. J. Misc. 997). In that case the order was made after the 
twenty day period had expired. It is unlikely, however, that the same 
rule would apply if the application for an extension of time had been made 
before the twenty day statutory limitation had expired, for it is within 
the Court’s general jurisdiction to grant extensions of time for good cause 
shown. (Supreme Court Rule 217). 

The notice must be served and filed at least thirty days before the 
appeal is argued. (Supreme Court Rule 137). 

Upon the removal of an action to a Court of appellate jurisdiction the 
title of the action as originally instituted shall be retained, and the charac- 
ter in which the parties appear in the proceeding for removal should be 
described after their names respectively, e. g.: A. B., Plaintiff-Appellee, 
v. C. D., Defendant-Appellant. (Practice Act 1903, Section 13; Su- 
preme Court Rule 15). In notices of trial or argument, in printed cases, 
points and briefs, and in opinions filed and reported, the party instituting 
the original suit or proceeding shall be named first, although the other 
party may be the mover of the particular trial or argument noticed, or 
may be appellant or pla‘ntiff in error. (Supreme Court Rule 15). The 
above provision, as to stating the character in which the parties appear 
on appeal after their names, applies to all steps taken after the notice of 
appeal. (Supreme Court Rule 15). 

A notice of appeal shall be entitled in the Court from which, and shall 
state the Court to which, the appeal is taken. (Supreme Court Rule 


137). 
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The notice of appeal shall state the part of the judgment appealed 
from, if less than the whole. (Supreme Court Rule 139). 

When a defeated litigant files a notice of appeal to an appellate tri- 
bunal the jurisdiction of that Court is invoked; and thereupon it is in- 
cumbent upon the appellant to prosecute the appeal in accordance with the 
rules and practice of the appellate Court. (Williams v. White, 98 N. J. 
Law 140). 


No. 2 

In addition to giving notice of appeal the appellant must, within twen- 
ty days after the determination of the District Court, enter into a bond to 
the other party with sufficient surety, to be approved by the District Court 
Judge, for the costs of the appeal, whatever be the result thereof, and for 
double the amount, if any, of the judgment rendered against him, con- 
ditioned for the payment thereof, if the appeal be not prosecuted by the 
appellant, or be dismissed ; nevertheless such security, so far as respects the 
amount of the judgment, shall not be required in any case where the Judge 
shall permit the party appealing to pay the amount of such judgment into 
the hands of the Clerk, and the same shall have been paid accordingly. 
(District Court Act, Section 213 a). It would seem from a literal con- 
struction of this section that the surety bond be not only for double the 
amount of the judgment but also for the costs of the appeal, for it appears 
from a reading of the section that the requirement is not merely that the 
bond be conditioned for the payment of the costs of appeal, but that there 
is an express requirement that the bond be for the costs of the appeal ; and, 
since it is impossible to determine in advance what the costs of the appeal 
will be, it is well to take the matter up with the Court and have the Judge 
fix the probable costs of appeal to be included in the bond. So also it will 
be noted that where the appellant is permitted by the Judge to pay the 
amount of the judgment into the hands of the Clerk, although this dis- 
penses with the requirement of a bond so far as respects the judgment, it 
does not dispense with the requirement of a bond for the costs of the ap- 
peal, for the Act expressly provides that in such case a bond shall not be 
required “so far as regards the judgment.” This construction of the Act 
appears to be borne out by a decision of the Supreme Court in the case 
of Cohen v. Peoples National Fire Insurance Co., 138 Atl. 112; 5 N. J. 
Misc. 700. In that case the defendants paid the amount of the judgment 
to the Clerk of the District Court but filed no appeal bond or bonds to cov- 
er the costs of the appeal. The Court held that it was necessary for the 
appellants to file a bond to cover the costs of appeal in order to maintain 
their standing in the Supreme Court, and that the language of the Act can 
in no way be construed so as to dispense with a bond for the payment of 
costs on the appeal. The Court said in part: “While the bond may be con- 
ditioned for double the amount of the judgment and the costs of the ap- 
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peal, and the former may be eliminated by the payment of the amount of 
the judgment into the District Court, yet the statute does not, if the amount 
of the judgment be deposited, eliminate the requirement of the bond.” 
The Court thus impliedly holds that where a bond conditioned for dou- 
ble the amount of the judgment and costs of appeal is filed, the bond need 
not be in an amount over twice the amount of the judgment, and that it is 
only in the event of a deposit of the amount of judgment into Court that 
the bond for the costs of appeal becomes necessary. But it would seem 
that a strict reading of the Act would not bear out this construction, but 
would require a bond for the costs of the appeal even where the amount of 
the judgment is not deposited in Court. 

The bond should be filed, after approval by the Judge, with the 
Clerk of the District Court within twenty days after the determination of 
the District Court. (District Court Act 213a). The Act does not require 
a filing of the bond, but clearly, unless the bond is filed after it has been 
executed and approved, the appeal cannot be perfected. 

No. 3 

The next step in the appeal is to obtain from the Clerk of the D’strict 
Court a certified transcript of the entire record. (Supreme Court Rule 
137). The record consists of the pleading and the judgment and its in- 
cidents. The strict record does not include the evidence, the charge of 
the Court, the exceptions, or the bill of particulars, etc. (Margolies v. 
Goldberg, 127 Atl. 271). The statute provides that in addition to the 
records, all orders, proceedings and documents made, taken, or filed in 
the cause, are deemed to be removed to the appellate Court, whether or 
not they are actually included in the transcript of the record sent to that 
Court, (Practice Act 1912, Section 26). 

At the time the request for the certified transcript of the record is 
made, send to the Clerk of the District Court a copy of the notice of 
appeal with the request that he certify and return same to you wth the 
transcript. (Supreme Court Rule 137). 

No. 4 

The appeal shall be in the form of a case agreed upon by both parties, 
or their attorneys, and, if they cannot agree, the Judge, on being applied to 
by them or their attorneys, shall settle the case and sign it. (District 
Court Act, Sec. 213 b). The state of the case in a cause tried without 
a jury should contain, not the testimony submitted by the parties at the 
trial, but the facts found by the Court from such testimony. (Van 
Vechten v. McGuire, 70 N. J. Law 657). The Supreme Court will not 
review the findings of the District Court upon questions of fact beyond 
inquiring whether there was any legal evidence to support them. (Wil- 
liams v. Connolly Con. Co., 74 N. J. Law 105). 
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Such case shall be agreed upon or settled within 25 days after such 
determination or direction of the District Court, unless the Judge shall 
grant further extension of time for that purpose. (District Court Act, 
Section 213 c, as amended by P. L. 1922, page 64). 

Be sure to have the state of the case dated in order to avoid any 
questions that may be raised as to the time it was agreed upon or set- 
tled. 

Upon an allegation of diminution of the record or the failure to 
truly return any fact or facts by any District Court Judge, the Supreme 
Court, or any Justice of the Supreme Court at chambers, either in term 
time or vacation, may rule the Judge of the District Court to certify as 
to any fact or alleged fact claimed to be material and not found in the 
case as agreed or settled and sent up. (District Court Act, Sec. 213 e). 


No. 5 

After the state of the case is agreed upon or settled the appellant 
shall transmit the same to the Clerk of the Supreme Court (District Court 
Act, Sec. 213 b), together with the certified transcript of the judgment 
record, and the certified copy of the notice of appeal. (Supreme Court 
Rule 137). 

No. 6 

Apparently it is not necessary to serve grounds of appeal, since the 
Supreme Court Rules provide for the service and filing of a paper the 
equivalent to grounds of appeal. Rule 145 of the Supreme Court pro- 
vides that in all appeals taken from judgments rendered in the District 
Court the appellant shall, at least ten days before the opening day of the 
next Term of the Supreme Court following the taking of said appeal, un- 
less otherwise ordered by the Supreme Court, or a Judge thereof, file with 
the Clerk of the Supreme Court a brief specification of the determinations 
or directions of the District Court with respect to which he is dissatisfied 
in point of law. The appeal will be heard and determined solely upon the 
points of law so specified. (Supreme Court Rule 145). 

Serve a copy of the specification of determinations upon the adver- 
sary, have him acknowledge service upon the original, and file the specifi- 
cation of determinations with the Clerk of the Supreme Court. It is ad- 
visable to file the specifications of determinations as soon as possible after 
the agreed or settled state of the case, the certified transcript of the judg- 
ment record and the certified copy of the notice of appeal have been filed 
with the Clerk of the Supreme Court. 


No. 7 
The next step in the appeal is to serve upon the adversary a ten days’ 
notice of argument. The notice shall be for the first day of the ‘Term 
for which the argument is noticed. (Supreme Court Rule 150). The 
Terms of the Supreme Court are as follows: the third Tuesday of Janu- 
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ary; the first Tuesday of March and the first Tuesday of October. (By 
order of the Supreme Court. See Sheen’s New Jersey Law Practice, 
Second Edition, Vol. 1, page 477). A copy of the notice of argument shall 
be filed with the Clerk of the Supreme Court four days at least before the 
same term. (Supreme Court Rule 150). It is well to file the notice of 
argument, duly acknowledg2d, as soon as the state of the case, certified 
transcript of the record, certified notice of appeal and specification of de- 
terminations have been filed, since the cases are given priority in the list of 
causes according to the time of filing the notice of argument. (Supreme 
Court Rule 150). However, be sure that before the notice of argument is 
sent to the Clerk that the appeal has been duly perfected in the manner re- 
quired by law and the Rules of the Court, for, in cases where the appeal has 
manifestly not been so perfected at the time of the Clerk’s receiving notice 
of argument in the cause, such notice will be returned to the attorney of the 
appellant without filing. (Supreme Court Rule 146). An appeal is not 
considered as perfected unless the necessary statutory requirements are 
complied with in respect to the notice of appeal and the filing of the bond. 
(Seiler v. Simpson, 76 N. J. Law 450; Nissel v. Swinley, 74 N. J. Law 
344). 
No. 8 


The next step is for the appellant to prepare the state of the case. 


(Supreme Court Rule 154). It shall be printed whenever the length of 
same shall exceed thirty folios, and, when not exceeding thirty folios, it 
may be printed or typewritten. (Supreme Court Rule 155 a). The 
state of the cases shall contain the following: 


Notice of appeal. 

Summons. 

State of demand. 

Specification of defenses, if any. 

Transcript of judgment record. 

Specification of determinations. 

Orders or stipulations for extensions of time. 
Case as agreed upon or settled by Court. 
Exhibits. 

Notice of argument. 


(Supreme Court Rules 141, 145, 154, 155 b; Practice Act 1912, Section 26; 
Thompson-Reilly Co. v. Eggerts, 8 N. J. Misc. 202; Byvesky v. Agins, 
100 N. J. Law 75; Maccia v. Stanzione, 84 N. J. Law 509; Rules of 
Court of E. & A. No. 19; Comp. Stat. 2209, Sec. 7). 

The state of the case shall have every tenth line on each page num- 
bered. The date of filing each paper shall be stated at the head of the 
printed copy thereof. At the top of each paper of the state of the case 
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shall be stated the subject matter of that paper—as Complaint, Notice of 
Appeal, or the like; and with respect to the testimony the name of the 
witness, and whether the examination is direct, cross, redirect, or as the 
case may be. (Supreme Court Rule 155b). 

An Index of Contents shall preface the state of the case, referring to 
the initial page of the direct, cross and re-amination of each witness, and of 
each pleading, exhibit, or other paper printed, and giving the number of 
page where each exhibit is admitted in evidence, or offered and over- 
ruled. (Supreme Court Rule 155 b). 

No. 9 

In every cause to be argued, two copies of the state of the case shall be 
furnished to the adverse party ten days before the bringing on of the hear- 
ing, and unless the adverse party gives notice of his objection thereto with- 
in five days, it shall be deemed complete unless the Court orders otherwise. 
(Supreme Court Rule 154 c). 

No. 10 

At the commencement of an argument the party who has prepared 
the state of the case shall furnish five copies thereof for the use of the 
Court. (Supreme Court Rule 155 d). 

No. II 
At least ten days before a cause is moved, the attorney for the mov- 


ing party shall serve upon the attorney of the adverse party a specification 
of the points on which he means to rely at the argument; and the adverse 
party shall serve his reply thereto within five days thereafter. (Supreme 
Court Rule 155 e). 


No. 12 

When the cause is moved five copies of said points shall be furnished 

to the Court. (Supreme Court Rule 155 e). 
No. 13 

A cause may be submitted on the state of the case and briefs without 
oral argument. 

(a). By written stipulation. 

(b). By consent in open Court. 

(c). By filing five copies of the state of the case and of the briefs 
on both sides with the Sergeant-at-Arms within ten days from the first 
day of the term (Supreme Court Rule 155 f). 

In cases (a) and (b) the cause will be considered and decided on such 
brief or briefs as shall have been filed within said ten days; provided, that 
if no brief be filed within such time by the appellant, the cause shall be 
treated as abandoned by him. (Supreme Court Rule 155 f). In case 
(c), unless the briefs on both sides are filed within the time limited, the 
cause will not be considered. (Supreme Court Rule 155 f). 

No brief or state of the case in cases to be submitted on briefs shall 
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be accepted by the Sergeant-at-Arms after said ten days have expired, 
without the express direction of the Court. (Supreme Court Rule 155 f). 
(It will be noted that in providing for the procedure as above indi- 
cated the Court uses the terms specification of points and brief inter- 
changeably ). 
No. 14 


All papers required to be furnished or submitted in print shall be 
printed not smaller than 11-point type on good white paper, on pages 7 x 
II inches in size, numbered consecutively. (Supreme Court Rule 155 h). 


No. 15 


All typewritten papers intended for the use of the Justices shall be 
original copies, impressed on heavy white paper from black record rib- 
bon. (Supreme Court Rule 156). 


No. 16 


On all trials and arguments at the Bar of the Supreme Court, no more 
than two counsel on each side shall be permitted to speak in succession; 
the attorney of record speaking as a counsel to be accounted as one, unless 
the Court for special cause shall otherwise direct. (Supreme Court Rule 
157). 

No. 17 

In arguments on questions of law and in summing up evidence in 
matters of fact, the counsel for the plaintiff or party hold‘ng the affirma- 
tive, shall be first heard; the counsel for the defendant, or party holding 
the negative, shall be next heard; and then the counsel for the plaintiff, 
or party holding the affirmative, shall close. (Supreme Court Rule 158). 


No. 18 


When there shall be more counsel than one on the affirmative side, 
one only shall be heard in the opening and the other in reply, but both 
shall not be heard in either the opening or reply. (Supreme Court Rule 
159). 

No. 19 

On all arguments in Part I1I—which is the Part of the Supreme 
Court before which District Court appeals are heard (Supreme Court 
Rule 150)—counsel for the respective parties shall be limited to one hour 
a side, unless an allowance of further time be made before the commence- 
ment of such argument. (Supreme Court Rule 160). 


No. 20 


No person not a counsellor-at-law of this State shall be permitted to 
be heard orally for any party litigant as counsel at the Bar of the Su- 
preme Court; nor shall any brief or points not signed by a counsellor-at- 








ired, 
5 f). 
indi- 
nter- 


more 
310Nn ; 
nless 


Rule 


ve in 
rma- 
ding 
ntiff, 
58). 


side, 
both 
Rule 


reme 
‘ourt 
hour 
nce- 


d to 
Su- 
r-at- 


PROCEDURE ON APPEAL FROM DISTRICT COURT TO SUPREME COURT 109 


law of this State be considered in any cause argued before this State or 
submitted on briefs ; provided that this rule shall not operate to prevent an 
attorney or solicitor from being such of record; nor apply to a party ap- 
pearing in propria persona, nor be taken as abrogating or impairing the 
provisions of Rule 9 of the Supreme Court relating to counsel from other 
States. (Supreme Court Rule 161). 


No. 21 


In all cases wherein a stenographic transcript of the proceedings at 
the trial is required for a review of the cause, the party or attorney desir- 
ing to order such transcript shall file a written order for the same with the 
official stenographer, and no order for any transcript, either oral or not 
filed with the official stenographer, shall be recognized by the Court or 
need be recognized by the stenographer. The stenographer may require 
a deposit before transcribing the record. (Supreme Court Rule 162 a— 
162 b). 

No. 22 


The service and filing of a notice of appeal shall stay execution on the 
judgment appealed from, but only after the appeal bond has been given or 
money deposited in Court pursuant to Section 213 a of the District 
Court Act. 

No. 23 


Upon appeal the Court in which the appeal or application shall be 
pending may, in its discretion, take additional evidence by affidavit, or 
deposition, or by reference; provided that the error complained of is lack 
of proof of some matter capable of proof by record or other incontroverti- 
ble evidence, defective certification or failure to lay the proper founda- 
tion for evidence which can, in fact, without involving some question for 
a jury, be shown to be competent. (Practice Aict 1912, Section 29). 


No. 24 


The appeal shall be heard by the Supreme Court at the next Term 
after the determination or direction of the District Court, unless said Court 
shall on good cause shown postpone the hearing thereof to some subse- 
quent Term; provided that there shall be twenty days between such de- 
termination or direction and said next Term. (District Court Act, Sec- 
tion 213 d). 

If the time for hearing or agreeing upon or settling the state of the 
case be so extended as to make it impractical to bring on the appeal by due 
notice at the next Term the requirement that such appeal be heard at 
the next Term after the determination or direction of the District Court 
is not applicable. (Board of Tenement House Supervision v. Schlechter, 
83 N. J. Law 88). 
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No. 25 


Where causes are submitted to the lower Court to be heard w:thout a 
jury, any error made by the Court in giving final judgment in the cause 
shall be subject to change, modification or reversal without the grounds 
of objection having been specifically submitted to the Court. (Practice 
Act 1912, Section 25, as amended by P. L. 1916, page 109). 

In addition to providing as indicated, the above section also provides 
for abolishment of bills of exceptions and writs of error, and states that 
in lieu of writ of error an appeal may be taken in any case in which the 
appellant would heretofore have been entitled to that writ, and that sub- 
ject to rules such appeal shall be in the nature of a rehearing upon any 
quest ion of law involved in any ruling or judgment below. 

It has been held that the above amendment to the Practice Act per- 
mitting appeals from judgments rendered by the Court without a jury, 
where no objection is submitted to the Court, applies to the District Court. 
(Smith v. Cruse, tor N. J. Law 82). It is not necessary for a party 
to request the Court in cases where a jury is waived to make specific find- 
ings of law or fact, or law and fact. It is sufficient if he claims judg- 
ment in his favor upon testimony adduced upon the trial. By virtue of 
the amendment to the Practice Act it is not necessary that the defeated 
party must have preferred a request for a finding of law or fact, or law 
and fact, and except to an adverse finding, in order to secure a review of 
the judgment; but appeal is given to him as a matter of right, although 
he did not submit the grounds of objection to the trial Judge. (Smith 
v. Cruse, 101 N. J. Law 82; Barba v. Gunsberg, 129 Atl. 746; Lam- 
bert v. Cahill, 2 N. J. Misc. 826). So long as the errors alleged are speci+ 
fied in the grounds of appeal the Supreme Court will review the judg- 
ment. (Smith v. Cruse, tor N. J. Law, 82; Pannoia Building & Loan 
Association v. West Side Trust Company, 93 N. J. Law 377). 

But it should be noted that it is only in cases tried by a judge with- 
out a jury that the parties are relieved of the duty of making timely ob- 
jection and taking suitable exceptions to rulings of the Court. (Moss v. 
Newmark, 143 Atl. 733). 

However, even in cases tried without a jury, as to errors occurring in 
the proceedings on the trial, and not in the final judgment itself, objection 
and exception are necessary in order to form the foundation of an ap- 
peal. (Smith v. Cruse, tor N. J. Law 82). This section does not re- 
lieve a party from pointing out at the trial to the Judge the portion of the 
charge to which he objects as heretofore, nor from making objection to a 
refusal to charge on request, if it is intended to make them the basis of an 
appeal. (Miller v. Delaware Trans. Co., 85 N. J. Law 700; Hayes v. 
Kluge, 86 N. J. Law 657). 

It has been held in numerous cases that, although the abolition of bills 
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of exception by this section of the Practice Act does away with the re- 
quirement that exceptions be signed and sealed by the trial Judge, it does 
not abrogate the necessity of objecting to and taking exceptions to Court 
rulings in order to have the rulings considered on review. (Kargman v. 
Carlo, 85 N. J. Law 632; Miller v. Delaware Trans. Co., 85 N. J. Law 
700; Kelly v. Walker, 7 N. J. Misc. 821; Merchants Securities Corp. v. 
Snyder, 148 Atl. 773). For the fundamental rules of review on error, 
that there must be a ruling, that it must be adverse, and that the trial Court 
must through the instrumentality of a formal challenge have an oppor- 
tunity to reconsider and modify and change it, have not been nullified or 
emasculated by anything contained in the new Practice Act or the Rules 
made in pursuance thereof. (Webster v. Board of Freeholders of Hud- 
son, 86 N. J. Law 256). 

Although under the case of Smith v. Cruse, supra, it is not necessary 
that the defeated party must have preferred a request for a finding of law 
or fact in order to form the foundation for an appeal, it appears he may 
do so under Rule 113 of the Supreme Court. He may also request the 
Court to state in its findings the rulings of the Court upon any point of 
law involved in the decision or judgment. (Rule 113, Supreme Court). 
The apparent mandatory provision in this Rule of the Supreme Court, that 
in trials without a jury a finding of the facts in issue, signed by the trial 
Judge, shall be filed and entered on the record, was, no doubt, not intend- 
ed to apply to the District Court, but only to the upper Courts. There is no 
reason, however, why a party should not have the privilege of availing him- 
self of this Rule where he deems it to be necessary toward laying the foun- 
dation for an appeal on his part. 


No. 26 


Motions to dismiss appeals from the District Court may be made 
at a regular Term or in vacation before a single Justice of the Supreme 
Court; and it shall be the duty of the moving party to submit on such 
motion a certificate of the Clerk of the Supreme Court as to the state of 
the appellate proceedings in the Supreme Court, including the dates of 
filing papers, and the contents thereof, when such contents are material 
to the motion. (Supreme Court Rule 146 a). 


WitiiaM J. BAKER. 
Hoboken, N. J., March, 1932. 








THE NEW JERSEY LAW JOURNAL 


BOECKEL v. ORANGE MEMORIAL HOSPITAL 


(New Jersey Supreme Court, February 19, 1932) 

Negligence, Hospital—Injury Through Supervising Nurse—The rule, enunci- 
ated in D’Amato v. Orange Memorial Hospital, 101 N. J. L. 61, that public policy 
requires that a charitable institution maintaining a hospital be held not liable for in- 
juries resulting to patients through the negligence or carelessness of its physicians 
and nurses, extended to apply to a patient’s mother who, in visiting the patient 
at such institution, was injured allegedly as a result of the negligence of the super- 
vising nurse. 


Case of Isabella Boeckel and Louis Boeckel, Plaintiffs-Respondents, 
against The Orange Memorial Hospital, a body corporate, Defendant-Pros- 
ecutor. 

On rule to show cause. 

Before GUMMERE, Chief Justice, and Justices PARKER and CASE. 

Messrs. Quinn, Parsons & Doremus (John J. Quinn of counsel) for 
Plaintiff-Respondents. 

Messrs. Collins & Corbin (Edward A. Markley and Howard F. Mc- 
Intyre of counsel) for Defendant-Prosecutor. 

The opinion of the Court was delivered by 


CASE, J.: This suit in the Supreme Court, Monmouth Circuit, to re- 
cover for personal injuries sustained by Isabella Boeckel and for con- 
sequential damages suffered by her husband and co-plaintiff, Louis Boeckel, 
resulted in verdicts in their favor of $6,000 and $1,500 respectively. The 
case comes up on defendant’s rule to show cause why the verdicts should 
not be set aside and a new trial ordered. 

Mrs. John M. Crimes, daughter of the plaintiffs, was a patient at de- 
fendant’s hospital. On the evening of October 29, 1929, Mrs. Boeckel, 
while leaving the hospital after visiting her daughter, slipped and fell on 
the stairs, receiving the injuries sued upon. The cause for the fall was 
alleged to be a wetness or foreign substance upon the stairs, making them 
dangerous and slippery. Although plaintiffs’ brief recites as a fact that the 
stairway was rendered slippery by soapsuds, the evidence does not disclose 
what the substance was or how it got there. Plaintiff’s son-in-law testified 
that when he and the plaintiff came in “there was a white substance there, 
something like soap or something, I couldn’t say what it was,” and that 
when he left, separate from and earlier than the plaintiff, the steps were 
still in the same wet or damp condition. The injured plaintiff testified 
that the steps “were wet because they still had that glossy look on them, 
and [I] might have slipped on them.” The contention is that one Miss 
Funk, supervising nurse, was in charge of the premises, including the steps, 
and that failure on her part to discover the alleged substance was negli- 
gence imputable to the defendant ; and, more generally, that the defendant 
owed a duty to the plaintiff, a visitor during the regular visiting hours, to 
exercise ordinary care to render halls and stairways reasonably safe for use. 
However, aside from the undefined moisture which it is said the super- 
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vising nurse should have discovered, there was no evidence that the de- 
fendant had not met the duty thus charged against it; which brings the 
question of liability back to that of the supervising nurse’s alleged neglect. 
It is not contended that the defendant failed to exercise due care in the 
employment of its agents and employees. 

The first point presented by the defendant is that the Court below 
erred in refusing to direct a verdict for the defendant upon the ground 
that the defendant is a charitable institution organized and existing not 
for pecuniary profit and, therefore, not liable. 

Defendant is admittedly a charitable institution maintaining a hos- 
pital. It has been held by our Court of Errors and Appeals that such an 
institution, by public policy, shall not be held liable for injuries resulting 
to patients, even pay patients, through the negligence or carelessness of 
its physicians and nurses. D’Amato v. Orange Memorial Hospital, 1o1 
N. J. L. 61. To the extent of the holding this pronouncement is con- 
trolling. Also, the logic of its reasoning is for our enlightenment in cor- 
related circumstances. Applying that principle to a pertinent hypothesis 
in the instant case, if the patient, Mrs. Grimes, daughter of the plaintiff, 
had been injured as she was leaving the hospital, from the same cause 
and in the same manner as the plaintiff was injured, the patient, even if 
a pay patient, could not have recovered; this, because it is not sound pub- 
lic policy that an institution, charitable organized and maintained, shall 
be held responsible to its patients for the negligence of its nurses; and 
this, too, notwithstanding the institution was maintained precisely for the 
reception and care of cases of which the patient’s was one. But the pla‘n- 
tiff, so it is argued, may recover because she was not a patient, but was 
simply the mother of and a visitor upon the patient. Plaintiff entered 
the premises voluntarily and for her own purposes. To the extent that 
her need went—that need being a mother’s wish to be with her sick child 
and to speed the latter’s recovery by the ‘inspiration of a home presence 
—she was a recipient of the same benevolence, a beneficiary of the same 
charitable foundation, as was the patient. She had no invitation from the 
defendant, other than was to be implied from the privilege given by the 
rules of the institution to visit the sick. The opportunity afforded for 
her attendance was part of the charitable service the defendant was ren- 
dering to suffering humanity. Ina very real sense the charitable impulses 
which served the patient served also the patient’s mother, indeed served 
all those, who, by whatever bond of attachment, suffered through the in- 
firmity of the patient or were eased by the lightening of her pain. 

Accepting the principle, as applied to a charitable institution main- 
taining a hospital, that public policy denies recovery to a patient injured 
through the negligence of a nurse, we consider that the logic of the rule 
holds the same negation against those who, in visiting a patient, are injured 
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from like cause. The liability of the defendant hospital was not shown 
as a matter of law and the direction of a verdict in favor of the defendant 
should have been granted. 

In Schloendorff v. Society of New York Hospital, 105 N. E. 92, the 
opinion of the New York Court of Appeals in determining the non-lia- 
bility of the defendant hospital to a patient makes this observation, obiter: 
“It is, therefore, also a settled rule that a hospital is liable to strangers— 
i. e., to persons other thar patients—for the torts of its employees com- 
mitted within the line of their employment,” citing in support thereof Kel- 
log v. Church Charity Foundation, 203 N. Y. 191, 96 N. E. 406, and Hor- 
dern v. Salvation Army, 92 N. E. 626. Kellogg v. Church Charity Foun- 
dation was a suit brought by an individual who, in riding his bicycle along 
the highway, had been hit by the defendant’s ambulance. In Hordern v. 
Salvation Army, it was held that where a journeyman mechanic was en- 
gaged in making repairs on a boiler on the premises of the Salvation Army, 
the latter was not relieved from liability for negligence of its agents and 
servants on the theory that the rule of respondent superior does not apply 
to such a corporation, but the opinion terminates with this reservation: 
“To avoid misapprehension, it may be well to say that we do not inti- 
mate any view as to the status of persons visiting charity patients and re- 
ceived through the courtesy of the charitable institution—whether there 
would be any greater liability to such persons than to the patients them- 
selves.” It is obvious that neither of these holdings is a pertinent prece- 
dent adverse to the defendant in the instant case; particularly in view of 
the fact that the Hordern decision specifically reserves the situation with 
which we are not concerned. 

The Courts of the Commonwealth of Massachusetts have established 
the doctrine that a charitable organization is exempt from liability for the 
negligence of its agents upon the ground that the funds of such an or- 
ganization are held in trust to charitable uses and may not be diverted to the 
payment of liabilities arising from tortious acts. In addition to the de- 
cisions of that jurisdiction cited in the D’Amato opinion may be noted Fo- 
ley v. Wesson Memorial Hospital, 141 N. E. 113, and Glaser v. Congrega- 
tion Kehillath Israel, 161 N. E. 619. The reasoning of these cases leads 
flatly to the result that a charitable corporation is exempt from liability 
for the negligence of its servants, whether such negligence causes injury to 
the recipient of the charity or to a stranger. 

But whatever the results reached or the reasoning adopted in other 
jurisdictions, we think that the course taken by our Court of Errors and 
Appeals in the D’Amato case leads to the conclusion above stated. 

Our finding in this respect makes ‘t unnecessary to consider the re- 
maining points presented on prosecutor’s brief. 

The rule will be made absolute. 
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IN RE STONE HARBOR R. R. CO, 
(Board of Public Utility Commissioners, Jan. 26, 1932) 


Tasxation—Railroads Less Than Five Miles Long—Compromise 
On Petition of Stone Harbor Railroad Co. for compromise of taxes 
and penalties due the State of New Jersey under Chapter 225, P. L. 1931. 
Hon. Harold B. Wells and Mr. J. B. Lichtenberger for Petitioner. 


THE BOARD: A petition having been filed with the Commission 
by the Stone Harbor Railroad Company for the compromise of certain 
taxes assessed by the State of New Jersey against the Stone Harbor Rail- 
road Company, for the years: 


$2,554-47 
2,247-74 
2,334-97 
2,414.80 
2,443.32 
2,518.02 


or a total of $14,513.32, which amounts include taxes upon the main stem 
of said railroad; the franchise thereof and taxes due the townships of 
Middle and Stone Harbor, wherein the main stem of said railroad is lo- 
cated. The taxes due the municipalities are in the first instance collect- 
able by the State of New Jersey and the Board has no jurisdiction to com- 
promise the amounts due these two Townships. The petition was filed 
under authority of Chapter 232, Laws of 1931, as follows: 


“ 


1. If any railroad corporation in this State whose main stem shall 
be less than five miles in length shall be in arrears in the payment of taxes 
and penalties due to the State of New Jersey, and it shall be ascertained 
on petition filed by any such company with the Board of Public Utility 
Commissioners that the net income from said railroad was less than the 
amount of taxes imposed, together with penalties, it shall be lawful for 
said Board of Public Utility Commissioners, with the approval of the 
Governor, to compromise said taxes and penalties upon such terms and 
conditions as the said Board of Public Utility Commissioners and the 
Governor shall deem equitable and just. Upon the making of any com- 
promise, as aforesaid, the Board of Public Utility Commissioners shall 
file a copy of the order of compromise in the office of the State Board of 
Taxes and Assessments and in the office of the Comptroller of the Treas- 
ury and it shall be lawful for the State Treasurer to receive and credit 
the amount of compromise in lieu of any taxes levied and assessed against 
said corporation prior to the date of the order of compromise.” 


At a formal hearing upon due notice to various parties in interest, 
including the municipalities in which the main stem is located, and the 
State Board of Taxes and Assessments, proof was produced that the ag- 
gregate of all taxes from 1925 to 1930 inclusive amounted to the sum of 
$14,513.32 and that the net income for the same period of time was less 
than the amount of taxes imposed. Proof was also presented that in the 
total amount of taxes assessed, viz., $14,513.32, there was included $190.49 
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due to the township of Middle and $76.04 to the township of Stone Har- 
bor, without interest or penalties. It was also proved that the Com- 
pany operates 4.53 miles of railroad between Cape May Court House and 
Stone Harbor, New Jersey. All of these proofs bring the facts within 
the provisions of the 1931 statute. 

The petitioner offers the sum of $5,806.58 in compromise and in lieu 
of all taxes levied and assessed against said corporation prior to the date 
of the order of compromise. After consideration the Board has concluded 
that the offer to pay the sum of $5,806.58 is equitable and just and recom- 
mends the acceptance thereof, subject to the approval by His Excellency, 
the Governor of the State of New Jersey, and subject further to the pay- 
ment out of said sum of $190.49 to the Township of Middle and $76.04 to 
the Township of Stone Harbor. The statute provides that upon such 
approval that a copy of the order based on this decision be filed with the 
Secretary of the State Board of Taxes and Assessments and the Comp- 
troller of the Treasury of the State of New Jersey. 





CARTERET ACADEMY, INC., v. CITY OF ORANGE 
(State Board of Tax Appeals, Feb. 16, 1932) 
Taxation—Academy—Part of Land for Recreation 

In the matter of the application of Carteret Academy, Inc., for the 
cancellation of the tax assesment for the year 1931 on land assessed in 
the City of Orange, County of Essex and State of New Jersey. 

Messrs. Osborne, Cornish & Scheck for Appellant. 

Mr. William A. Calhoun for Respondent. 


WEAVER, President: This will dispose of three appeals, wherein 
exemption from taxation is claimed under Chapter 42, Laws of 19209. 

The respondent concedes that the property of Carteret Academy is 
free from taxation, except a plot of land used as an athletic field, which is 
assessed for $46,400 and is described as Block 95, Lot 1A. We are in- 
clined to the same viewpoint. 

The assessor set aside for exemption about one and one-half acres 
of land, upon which a scholastic building is erected, as all that is néces- 
sary for the fair enjoyment thereof, being ample for light and air, ingress 
and egress to and from the building and the ordinary use to which the 
building is devoted. The land thus set apart is also sufficient for lawns, 
trees and shrubbery and for recreation. This may add to the pleasure of 
those occupying the building, but it can hardly be said that it is neces- 
sary for the fair enjoyment of the building. The assessor was liberal. 
The amount of land exempted must in each case depend upon the particu- 
lar use to which the building is put. 

The word “necessary” is defined as indispensable; such as must be; 
impossible to be otherwise or to be dispensed with. 
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The appellant contends that a tract of land, consisting of about two 
acres, used as an atheltic field and adjoining the land set off for the 
purpose of the building, is also necessary for its fair enjoyment. We 
think that the athletic field may add to the pleasure and enjoyment of 
the occupants of the building, but that it is not indispensable or necessary to 
its fairenjoyment. There is nothing in the law which clearly indicates the 
purpose of the Legislature to exempt an athletic field when connected with 
or used by an institution of learning. The right to this exemption is far 
from clear, and, if the statute is construed strictly, the claim must be re- 
fused. The levy on Block 95, Lot 1A is sustained. 





PASSAIC VALLEY WATER COMMISSION v. TOWN OF BELLEVILLE, et al. 
(State Board of Tax Appeals, March 1, 1932) 
Taxation—Owner of Property on Taxing Date—Stipulation of Parties 

Case of Passaic Valley Water Commission, Appellant, against Town 
of Belleville, Town of Nutley, Town of Bloomfield, Borough of Prospect 
Park, City of Clifton, Township of Little Falls, Borough of West Pater- 
son, City of Passaic, City of Paterson and Borough of Totowa, Respon- 
dents. 

Mr. Louis V. Hinchcliffe for Appellant. 

. Edward C. Pettit for Town of Bloomfield. 
. Albert Kraemer for Borough of Totowa. 
. Thomas E. Barber for City of Clifton. 

Mr. Thomas E. Duffy for City of Passaic. 

Mr. Salvatore Viviano for City of Paterson. 

WEAVER, President: This opinion will dispose of twenty-four 
appeals filed by the appellant, the Passaic Valley Water Commission, 
against assessments as of October 1, 1930, upon its lands, improvements 
and personalty in taxing districts in the counties of Passaic and Essex. 
There are four appeals against the Borough of West Paterson, five against 
the City of Passaic, seven against the City of Paterson, two against the 
Township of Little Falls, and one against each of the other taxing districts 
named as respondents. Appeals to the Essex and Passaic County Boards 
of Taxation were dismissed. 

By stipulation of counsel, entered upon the record in this proceed- 
ing, the original assessments as to the values of the land, improvements 
and personalty are to stand, with the exception of the Borough of Totowa. 
The valuation of taxable property in Totowa is fixed as follows: 


Buildings and improvements 
Land 


In other words, if the property is found to be taxable, the original 
assessments in the other taxing districts, and the stipulated values in the 


Borough of Totowa, are to stand. 
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Appellant, as an arm of government, claims that on October 1, 1930, 
it was the owner of the property assessed, and contends that its property, 
except lands and personalty, is exempt from taxation by force of P. L. 
1910, p. 199. See Jersey City v. Blum, 127 Atl. 214. 

The question to be decided is: “Who was the owner of the property 
in question on October 1, 1930?” The record discloses that appellant is 
a public corporation orgarized and existing under and by virtue of P. 
L. 1923, Ch. 195, p. 504, for the purpose of supplying two or more mu- 
nicipalities in this State with water for domestic and public use. Agree- 
able to the mandatory provisions of that Act, requiring compliance with 
the Eminent Domain Act, P. L. 1900, p. 79, etc. (2 Comp. St. 1910, pp. 
2182, 2188, pars. I to 17), appellant, on May 4, 1929, made application to 
the New Jersey Supreme Court for the appointment of three commission- 
ers to determine the value of the property, inter alia, now under consider- 
ation, which property was then owned by the Passaic Consolidated Water 
Company, a corporation under the General Corporation Act of this State. 
See In re Passaic Valley Water Commission, 142 Atl. 905; Id., 144 Atl. 
571. 

On April 28, 1930, the three commissioners appointed by the Supreme 
Court filed an award in the sum of $14,000,000, representing the value of 
the property, inter alia, which is the subject matter of these appeals. 
From the award mentioned, both the appellant and the Passaic Consoli- 
dated Water Company appealed to the Passaic Circuit Court. On August 
19, 1930, the appellant and the Passaic Consolidated Water Company en- 
tered into a written stipulation setting forth the rights and liabilities of 
the respective parties to that appeal. The pertinent parts of that stipu- 
laion, in so far as they bear upon the question before th's Board, will be 
hereinafter pointed out and quoted. On September 24, 1930, Hon. W. D. 
Mackay, Judge of the Passaic Circuit Court, directed a jury (at the re- 
quest of both parties and agreeably to the stipulation aforesaid) to enter 
a verdict in favor of Passaic Consolidated Water Company, et als., in the 
sum of $13,000,000 as the value of the lands, water works, franchises and 
other property of said Water Company, and as the amount which should 
be paid by the appellant as just compensation for the taking of said 
property and other property, and also for the damages to be sustained 
by reason thereof. The testimony shows that on that day the rule for 
judgment was signed by the Court and ordered entered in the minutes. 
However, it was not actually filed and entered until October 10, 1930. 

Counsel for appellant claims that the verdict for recovery on Septem- 
ber 24, 1930, acted as a conveyance of the premises in question and that 
on that day title was vested in appellant, notwithstanding that the rule for 
judgment was not entered until October 10, 1930, as stated. It is our 
opinion that in the instant case it is a matter of no concern when the judg- 
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ment was signed or when it was entered, as we do not consider it as a 
conveyance of the premises in question. 

The Eminent Domain Act, P. L. 1900, p. 79, contains no express pro- 
vision designating when title to the land sought to be acquired passes from 
the owner to the condemner. The omission of such a provision must re- 
solve itself, ipso facto, against the condemner. 


“Under constitutional provisions expressly requiring the compensa- 
tion to be paid, paid or deposited, or paid or secured, before the property 
is taken, title does not pass out of the owner and vest in the condemner 
until such provisions have been complied with. . . . So under con- 
stitutions which contain no express requirement that payment shall pre- 
cede taking, but prohibit the taking of private property for public use 
without just compensation, title does not pass before payment, except 
where the statute expressly provides that title shall pass before compen- 
sation and makes adequate and certalin provision for such compensation.” 
20 C. J., p. 843, sec. 281. 

“The mere determination of the State or of a political corporation 
to expropriate property does not divest the title of the owner. The gen- 
eral rule is that title does not pass to condemner until the compensation 
or damages are paid, tendered, or secured.” 20C. J., pp. 1232, 1233, sec. 
587. 

The Constitution of New Jersey, as amended, provides that: 

“Private property shall not be taken for public use without just com- 
pensation.” Article 1, sec. 16,1 C. S., p. lvii. 


In the case of Essex Co. Park Commission (80 N. J. E. 1; 83 Atl. 462 
(464) ; affirmed 86 Atl. 428), the Court held: 

“The condemnation proceedings, so far as relates to divesting title 
between the owner and persons other than the condemning party, are 
pending until the actual payment or tender of the compensation, and, as 
between them, his rights as owner of the lands continue up to the time when 
he becomes the owner of the money paid for them.” 

We are of the opinion that on October 1, 1930, the Passaic Consol- 
idated Water Company was the owner of the property in question and 
continued to be the owner until October 24, 1930 (when it executed and 
delivered its deed to the Court of Chancery), on which date the appellant 
paid into the Court of Chancery the sum of $13,000,000, agreeably to the 
provisions of an order made by the Chancellor on October 16, 1930. The 
appellant on that date, October 24, 1930, “and not until that date entered 
into possession,” according to the stipulation between the parties. 


“Property is assessable to the record owner on the tax day although 
condemnation proceedings have been commenced.” Cooley on Taxation, 
Vol. 2, 4th Ed., p. 1215, sec. 554. 

“While ownership by the public is not the sole test, it is generally held, 
yet in order that property be not taxable because public property it is 
always necessary that the property be actually owned by the public. Inde- 
pendent of any other consideration, property cannot escape taxation on the 
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ground that it is public property unless it is in fact owned by the public as 
represented by the State or some local sub-division or representative there- 
of.” Cooley on Taxation, Vol. 2, 4th Ed., p. 1320, sec. 625. 

“The duty of the Legislature is to provide for compensation, and of 
the Company to make it, simultaneously with the disseisin of the owner 
and the appropriation of his property to the purposes of the law.” Bona- 
parte v. The Camden and Amboy Co., 1 Bald. 227; Browning v. Camden 
and Woodbury Railroad Co., 4 N. J. E., 47 (57). See In re Mettler vy. 
Easton and Amboy Railroad Co., 25 N. J. E., 214. 


The Eminent Domain Act, supra, expressly provides under paragraph 
7, that: 


“Upon the filing of the report of the commissioners, upon payment 
or tender of payment of the amount awarded, as hereinafter provided, the 
petitioner is hereby empowered to enter upon and take possession of said 
land or other property for the purposes for which the same was authorized 
to be taken, and the said report, together with the petition and orders, or a 
copy of said report, petition and orders, certified by the clerk of the county, 
and proof of payment or tender of the amount awarded shall at all times 
be considered as plenary evidence of the right of the petitioner to have, 
hold, use, occupy, possess and enjoy the said land and other property; 

” (P. L. 1900, p. 82; 2 C. S., p. 2184, 2185). 


Section 14 of the same Act provides: 


“The taking of an appeal by either party shall not prevent the pe- 


titioner from taking the land or other property upon filing the report of 
the commissioners and making tender and payment or payment into Court, 
as above provided, of the award at any time before the verdict of the jury 
on appeal, . . . and if possession sha!l not have been taken before 
the finding by the jury, then the petitioner, upon payment as aforesaid 
or payment into the Court of Chancery of the amount due as found by 
the jury, may enter upon and take possession of the said lands or other 
property ; ” P. L. 1900, p. 85, 2 C. S., p. 2187. 


It is obvious from a careful reading of the sections quoted that it 
was not the intention to permit the condemner to enter upon the lands and 
take possession, or that the owner of the lands should be divested of his 
title unless and until each requirement had been fully performed. We 
think that the exactitude shown in the wording of the statute is dispos tive 
of appellant’s claim that the condemner was vested with title and was the 
owner of the premises upon the filing of the award by the commissioners 
on April 28, 1930, on September 24, 1930, when the directed consent ver- 
dict of the jury was taken, or on October 14, 1930, when the rule for 
judgment was entered by the clerk of the Court. The Eminent Domain 
Act, supra, as amended by P. L. 1912, ch. 31, p. 57, provides that the pe- 
tit‘oner on payment of judgment may enter into possession, pending a 
proceeding to review founded on the judgment of the jury, and further 
provides for the discharge of liens and outstanding interests by payment 
into the Court of Chancery. Until the requirements of that Act were 
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met, no power to enter upon and take possession of the land or other prop- 
erty was authorized, and petitioner could not occupy, possess or enjoy the 
same. The Eminent Domain Act was further supplemented on April 
18, 1930, P. L. 1930, ch. 222, p. 1002, to meet the situation respecting af- 
ter-acquired property of a corporation such as Passaic Consolidated Wa- 
ter Company. It is a fair inference that this amendment to the Act was 
because of the opinion of the Court of Errors and Appeals in appellant’s 
case, 144 Atl. 571, supra, and undoubtedly the condemnation proceeding 
which created the problem before us was pursuant to the amendment 
cited. A careful reading of the amendment clearly establishes that pay- 
ment or tender of payment of the amount of the award should be made 
as provided for ‘in the original statute before any right to take possession 
of the property so condemned. Upon payment and compliance with 
the original statute there is vested a right of entry in advance of making 
compensation for after-acquired property and / or improvements. 

The amendment is purely restrictive to after-acquired property predi- 
cated upon a compliance with the statute. The Eminent Domain Act, 
supra, was further amended by P. L. 1927, Ch. 224, p. 424, providing for 
payment into the Court of Chancery: 


“Upon tender made and refused to the owner or owners of such prop- 
erty of such sum of money as in the opinion of such commission making 


such tender is the reasonable value of said property, to pay the sum of 
money so tendered into the Court of Chancery.” 


This Act further provides that: 


“Upon payment of said sum of money into the Court of Chancery, 
the condemning party shall be authorized forthwith to enter in and upon 
the lands or property sought to be acquired in the same manner and with 
like power as though said proceedings in condemnation had been com- 
pleted ; as 

A careful study of these amendments leads the Board to the con- 
clusion that, in so far as the instant case is concerned, the Eminent Do- 
main Act and its amendments created no right of entry or vested no title 
in the appellant, because the appellant did not meet any of the provisions 
of the Act with respect to payment of compensation for the taking. 

Even if a conclusion favorable to appellant could be drawn from the 
Act, we are of the opinion that it is lost because, by the stipulation of Au- 
gust 19, 1930, there was clearly established a waiver of abandonment of 
any right appellant may have had to acquire title or enter into possession 
except as provided therein. The pertinent paragraphs of that instrument 
are as follows: 

“1. The said Passaic Valley Water Commission hereby agrees to 
pay, in the manner hereinafter stated, and the said Passaic Consolidated 


Water Company hereby agrees to accept, the sum of $13,000,000 as full 
compensation for the property and franchises covered by said report and 
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award and in full payment and satisfaction of the sum fixed in and by 
said report and award. 

“2, The said Passaic Valley Water Commission hereby agrees that 
on or before the fifteenth day of November, 1930, it will pay said sum 
of $13,000,000 to the said Passaic Consolidated Water Company, provided 
that prior to said last mentioned date the said Passaic Consolidated Water 
Company shall have caused the mortgages upon the property which are 
specifically set forth in the petition for the appointment of the condemna- 
tion commissioners on file in the office of the Clerk of the County of Pas- 
saic to be discharged of record. In case said Passaic Consolidated Water 
Company shall be unable to secure the discharge of the said mortgages and 
/ or deeds of trust which are now liens against said property, said com- 
mission will, on or before said last mentioned date, apply to the Chancellor 
for an order permitting said commission to pay the said sum of $13,000,- 
000 into the Court of Chancery for distribution according to law on the 
application of any person interested therein, and give written notice there- 
of to the said Passaic Consolidated Water Company and to all persons in- 
terested, in accordance with the provisions of section 8 of Chapter 53 of 
the Session Laws of 1900, and the Acts amendatory thereof and supple- 
mental thereto. 

“3. The said Passaic Consolidated Water Company hereby stipulates 
and agrees that the payment to it of the said sum of $13,000,000, or the 
payment of the said sum into the Court of Chancery at the time and in 
the manner above provided, shall have the same force and effect as 
though the full amount of said award had been paid to it or deposited into 
the Court of Chancery as aforesaid. 

“4. Nothing herein contained shall affect the right of the Passaic 
Consolidated Water Company to additional compensation for all better- 
ments, additions or extensions made on or to the property condemned 
between May 4th, 1929, the date of the filing of the original petition and 
order fixing time and place for the appointment of commissioners in said 
condemnation proceedings, and the date of the taking possession of said 
property by the Passaic Valley Water Commission. . . . 

‘5. The said Water Company will, if the consent of the Board of 
Public Utility Commissioners of the State of New Jersey can be secured, 
cause to be executed and delivered to the Water Commission, a bargain 
and sale deed without covenants and a bill of sale wherein and whereby 
said Company will convey to said commission all its right, title and inter- 
est of every kind and description in and to the property described in the 
petition for the appointment of the condemnation commissioners aforesaid 
and the supplemental petition amending the same and will deliver all muni- 
ments of title thereto in its possession. Such deed shall be authorized by 
the Board of Directors of said Water Company and by the stockholders at 
a duly convened meeting thereof. 

“6. All taxes assessed by any municipality against the real or personal 
property aforesaid or against the Water Company in respect of such prop- 
= shall be adjusted as of the date of the payment of the moncy as afore- 
said. 
“9. As soon as convenient after taking possession of the property 
of the Water Company the Water Commission shall cause to be read all 
meters of consumers supplied from such waterworks. 
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The provisions of the stipulation appear to have been changed in one 
respect only ; namely, payment of the consideration and tender of the deed 
of bargain and sale and the bill of sale for the personalty on October 24, 
1930, and not November 15, 1930, as provided for. The stipulation sets 
no special date as to the taking of possession but predicates it upon con- 
ditions to be developed by the parties. 

Paragraph 9g of the stipulation, supra, to the effect that “as soon as 
convenient after taking possession of the property of the Water Company 
the Water Commission shall cause to be read all meters of consumers sup- 
plied from such waterworks,” indicates beyond doubt that there was no 
intention on the part of the Water Company to part with its title until the 
considertaion was paid and the deed and the bill of sale for the personalty 
were delivered. The result of the stipulation was similar to a private sale 
of the premises. The condemner and the Water Company availed them- 
selves of the Court to enter a binding judgment controlled by the stipula- 
tion. 

The Passaic Consolidated Water Company was undoubtedly the ab- 
solute owner of the property assessed on October 1, 1930, the assessing 
date for taxes payable in 1931, agreeably to the provisions of Section 202 
of the General Tax Act (Revision of 1918), P. L. 1918, p. 848. 

Section 6 of the stipulation, supra, clearly establishes that the par- 
ties had in contemplation the adjustment of taxes and municipal liens as 
of the date of payment, the transfer of the title and the taking of pos- 
session in accordance with the customary mode of settlement. If the stip- 
ulation were silent on that phase of the situation, P. L. 1919, Ch. 67, p. 
118, would govern. The property is taxable for the year 1931, and the 
taxes levied are liens thereon. The appellant and the Passaic Consoli- 
dated Water Company are each liable between themselves in accordance 
with their stipulation for payment of the taxes pursuant to the decisions 
of the Supreme Court. See Mayor and Aldermen of Jersey City v. Mont- 
ville Township, 84 N. J. L., p. 43; 85 Atl. 838. Rutzen Estate, Inc., v. 
Hudson County, 131 Atl. 637. 

We affirm the amounts of the assessments, with the exception of that 
of the Borough of Totowa, in which case the valuations agreed upon will re- 
place the original assessment. 

We affirm the actions of the County Boards of Taxation of Essex 
and Passaic Counties in dismissing the appeals, except in so far as we 
have modified the assessment of the Borough of Totowa, in Passaic 


County. 
Judgments accordingly. 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re State Highway Commission.—Petition in the name of the 
State “to construct State Highway Route No. 36 at grade over the right- 
of-way and track of the Belford Branch of the Central Railroad Com- 
pany of New Jersey at Belford, Middletown Township, Monmouth 
County, N. J.” The Board approved the petition, adding: ‘“‘and for 
protection of travel thereover will require that all train movements stop 
at approaches to the crossing, that speed be limited to six miles per hour, 
that a member of the crew flag trains thereover, that standard grade 
crossing signs be erected at the crossing and that the State Highway Com- 
mission install approach signs on the State Highway.” Decision Jan. 6, 
1932. Mr. B. C. Van Tine for Petitioner. Mr. William A. Barkalow 
for Central R. R. Co. of N. J. Mr. Howard A. Roberts for Township of 


Middletown. 


In re New Jersey Bell Telephone Co.—Application to approve or- 
dinance of Borough of Hawthorne, Passaic county, to use streets, etc., 
to maintain its lines. Approved Jan. 6, 1932. 


In re Pennsylvania R. R. Co.—Petition for extension of time within 
which to begin work to eliminate grade crossings in Atlantic City. The 
Board: “The time set for the commencement of work in the Board’s 
Order was November 1, 1931. The Pennsylvania Railroad Company has 
not commenced said work and, therefore, is in default. The application 
for extension of time is denied.” Decision Jan. 13, 1932. Messrs. 
Thomson & Hanstein (by Mr. Walter R. Hanstein) for Atlantic City 
Railroad Company. Messrs. Bourgeois & Coulomb (by Mr. Harry R. 
Coulomb) for Pennsylvania Railroad Company. Mr. Joseph B. Perskie 
for City of Atlantic City. 


In re Lehigh Valley R. R. Co.—Proceeding initiated by the Board 
“to determine whether Chestnut Street, in the Borough of Roselle Park, 
County of Union, State of New Jersey, is a public highway, and whether 
the said highway crosses in the said Borough of Roselle Park a railroad 
operated by the Lehigh Valley Railroad Company of New Jersey, and 
whether such crossing is dangerous to public safety, or whether the public 
travel on such highway is impeded by such crossing, and to determine 
what, if any, order shall be issued by said Board for the alteration of 
said crossing by substituting therefor a crossing not at the grade of such 
public highway under or over said railroad, or by reconstructing such 
railroad under or over such public highway, or by vacating, relocating or 
changing the lines, width, direction or location of such highway and the 
opening of a new highway in place of the one ordered vacated, and to 
determine any and all other matters, the determination of which may be 





of the 
€ right- 
d Com- 
nmouth 
ind for 
its stop 
t hour, 
| grade 
y Com- 
Jan. 6, 
rkalow 
ship of 


ve or- 
B, Ci., 


within 

The 
oard’s 
1y has 
cation 
[essrs. 
: City 
ry R. 
erskie 


3oard 
Park, 
ether 
lroad 
and 
ublic 
mine 
n of 
such 
such 
g or 
' the 
d to 
y be 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 125 


within the power of said Board and which may be involved in and inci- 
dental to the separation of the grades of said highway and of said rail- 
road.” The Board fixed upon Feb. 24, 1932, as place of hearing. Order 
dated Jan. 13, 1932. 


In re Del., Lack. & Western R. R. Co.—Proceeding instituted by the 
Board similar to the foregoing two causes, concerning railroad crossing 
at Comly Road, in the Borough of Lincoln Park, Morris county. Hearing 
set for Feb. 24, 1932. Order dated Jan. 13, 1932. 


In re New York & Long Branch R. R. Co.—Proceeding instituted 
by the Board similar to the foregoing ones, relative to the railroad cross- 
ing Broadway, in the City of Long Branch. Hearing set for February 10, 
1932. Order dated Jan. 13, 1932. 


In re Kingston Water Co.—Application for approval of issuance 
of $1,000 of capital stock for organization purposes. Approved Jan. 13, 
1932. 

In re South River Water Co.—Application for sale of tract of land 
partly in Madison and partly in East Brunswick township, Middlesex 
county, to the Manor Real Estate & Trust Co., for $2,680, the tract con- 
taining 134,244 acres. Approved Jan. 13, 1932. 


In re Bus Companies—Approval given to transfer of municipal 
consent of the City of Bayonne from Michael Zeigler to J. & H. Bus Co., 
to operate one auto bus on the Broadway route. Also for transfer of 
municipal consent of Jersey City from Joseph Jocham to Jocham Bus Co., 
Inc., to operate two auto buses on the Greenville-Lafayette route. Deci- 
sions dated Jan. 13 and Jan. 4, 1932. 


In re N. Y. & Long Branch R. R. Co.—Order of Feb. 18, 1931, for 
altering crossing at grade in City of Long Branch, modified so that work 
shall be completed by May Ist, next. Order dated Jan. 18, 1932. 


In re Erie R. R. Co.—Order of Sept. 8, 1930, for elimination of 
Main avenue, in boroughs of Wallington and Woodridge and borough of 
Lodi, where it crosses the Erie, modified, so as to include the Bergen Coun- 
tyR. R. Co. Order dated Jan. 18, 1932. 


In re Penn. R. R. Co.—Modified order of Sept. 16, 1931, for altera- 
tion of crossing at grade on Plainfield avenue, Stelton, Middlesex county, 
again modified, extending time for completion of work to August 15, 
1932. Order dated Jan. 18, 1932. 


In re Greenwood Lake R. R. (Erie R. R. Co.).—Order of Feb. 18, 
1931, for elimination of Passaic avenue in town of Kearny, where it 
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crosses the railroad, modified to include the N. Y. & Greenwood Lake R. 
R. Co. Order dated Jan. 18, 1932. 


In re Commonwealth Water Co.—Application for approval of pro- 
posed issue of first mortgage 5% per cent. gold bonds, Series A, having 
same terms and provisions as similar bonds authorized by the Board 
December 2, 1924, to amount of $1,000,000, to be sold at not less than & 
per cent. of principal amount, and $300,000 par value of common stock, to 


be issued at par. Approved Jan. 19, 1932. 


In re Lehigh Valley R. R. Co.—Application for approval of sale of 
two parcels of land in city of Perth Amboy to Greenspan Bros. Realty 
Co., embracing 4,906.65 square feet. Approved Feb. 17, 1932. 

As to same R. R. Company in the matter of altering a crossing at 
grade at Park avenue, in the borough of South Plainfield, another modifi- 
cation of order was made extending time to begin work to May 1, 1932, 
and of completion to Nov. 1, 1932. Order dated Jan. 27, 1932. 


In re Aeronautical Radio, Inc.—Five applications for certificate for 
construction and operation of radio transmitter installation at Newark 
Municipal Airport (400 watts output wave), at Atlantic City Airport 
(100 watts), at Linden (350 watts), at Metropolitan Airport, Newark 
(400 watts), and at Central Air Terminal, Camden (400 watts). Ap- 


proved Feb. 1, 1932. 


In re Central R. R. of N. J—The Board had entered an order Oct. 
I, 1930, initiating a proceeding to determine whether Wilson avenue in 
the city of Newark was a public highway, and whether it crossed the 
Central R. R., and what order should be issued to substitute a crossing 
not at grade. In a somewhat lengthy decision the Board declared the 
crossing must be eliminated, the work to begin May Ist next, and to be 
completed by Nov. Ist next. Order made Feb. 9, 1932. There were 12 
appearance, mostly of attorneys before the Board. 


In re D. L. & Western R. R. Co.—Application to discontinue passen- 
ger trains between Newton and Franklin, Sussex county. Granted as to 
two trains. Decision February 23, 1932. Mr. Frederick B. Scott for Pe- 
tioner. 

Another application to discontinue certain passenger trains west of 
Dover. Granted. Decision February 23, 1932. Mr. Frederic B. Scott for 
Petitioner. Mr. Walter D. Gulick for Hackettstown. Mr. Charles L. Stry- 
ker for Chamber of Commerce of Washington. Mr. Charles S. Gardner 
for Washington. Mr. S. H. McKeag for Borough of Netcong. Mr. J. D. 
Collins for Mount Arlington. Mr. Albert James for Himself. 
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In re Central R. R. of New Jersey.—Application to discontinue cer- 
tain passenger trains on the High Bridge Branch. Granted, effective April 
ist. Decision February 23, 1932. Mr. A. H. Elder for Petitioner. Mr. 
R. S. Mischiara for Califon and Long Valley. 

Another application to discontinue yearly agency at Woodruffs, Cum- 
berland county, and substitute a seven months’ agency. Petition denied. 
Decision March 2, 1932. Mr. William A. Barkalow for Petitioner. 

Another application to discontinue agency at Shrewsbury and contin- 
ue same as non-agency station, but to provide an attendant for freight ship- 
ments. Granted. Decision March 2, 1932. Mr. William A. Barkalow 
for Petitioner. Mr. John S. Applegate (by Mr. E. Allaire Cornwall) for 
Borough of Shrewsbury. 

Another application to discontinue yearly agency, but maintain five 
months’ agency, at Morganville, Monmouth county. Granted, but to main- 
tain six months’ agency from April 1st to September 30th each year, ef- 
fective October Ist next. Decision March 2, 1932. Mr. William A. Bark- 
alow for Petitioner. Mr. J. H. Becker and Mr. L. Stultz, Jr., for Objec- 
tors. 


In re Phillipsburg Transit Co.—Application for approval of sale to 
Lehigh Valley R. R. Co., of three parcels of land in Phillipsburg, for $28,- 
g60. Approved February 25, 1932. 


In re Interstate Class Rates—The Board having made an order sus- 
pending for three months from December 3, 1931, to March 3, 1932, cer- 
tain proposed increases, etc., in interstate rates for various Railroads op- 
erating in New Jersey, ordered a further suspension of three months, un- 
less prior to expiration the Board shall be satisfied such increases, etc., are 
just. Order dated February 26, 1932. 


In re Atlantic City R. R. Co.—Petition by Nelson T. Smith relative 
to Board’s decision of December 10, 1929, requiring an attendant at 
Goshen station, Cape May County. Petitioner not appearing and at- 
tendant being restored, the petition was disntissed. Decision March 2, 
1932. Mr. H. Merle Malloy for R. R. Company. 

Application by same R. R. Co. to discontinue the attendant at Goshen 
station. Granted, effective April 1, 1932. Mr. H. Merle Malloy for R. 


R. Company. 

In re Trenton Transit Co—The Board ordered a suspension of the 
increase, etc., in the schedule of rates filed by the Company, to be effective 
March 20, to not exceedingly three months from that date, unless sooner 
approved. Order dated March 8, 1932. 

In re City of Trenton.—Application for permission to construct two 
siding tracks at grade across Lamberton street to connect with indus- 
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trial track of the Pennsylvania Railroad, in the City of Trenton; said 
application being accompanied by blue print plan marked “Track Layout 
Municipal Terminal On The Delaware River, Trenton, N. J.,” and the 
Railroad Company consenting thereto. Granted on these conditions: 
“1. That train movements on siding tracks over Lamberton street be lim- 
ited to a speed not exceeding six miles per hour. 2. That flag protection 
be afforded for train mevements on said siding tracks over the highway 


3. That standard grade crossing sign be erected at the crossing.” De- 


cision March 8, 1932. 
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SOME NEW JERSEY NOTES 


Mr. David H. Bilder, senior mem- 
ber of the firm of Bilder & Bild- 
er, of Military Park Bldg., New- 
ark, died on February 24th in 
3eth Israel Hospital, after a pa- 
ralytic stroke. He was 55 years 
of age and resided at Paterson. 

Among late appointments by 
the Governor are: Col. William 
H. Kelly, of East Orange, to be 
Commissioner of Banking and In- 
surance, in place of Mr. Frank H. 
Smith, of Plainfield; A. Demarest 
Delmar, of Englewood, as Com- 
mon Pleas Judge of Bergen Coun- 
ty to succeed Frederick W. Mat- 
tocks, resigned; George E. Keen- 
an, of Bayonne, to succeed State 
Controller McCutcheon, as State 
Athletic Commissioner; Maurice 
Cronin, Jersey City, to succeed 
Carl A. Ruhlman on the Civil 
Service Commission; Adam O. 
Robbins, of Flemington, reap- 
pointed as Hunterdon Common 
Pleas Judge; Joseph A. Delaney, 
of Paterson, reappointed as Pas- 
saic Common Pleas Judge; Mau- 
rice F. Karp, of Clifton, to suc- 
ceed Joseph A. Furrey as Judge 
of the Clifton District Court; for- 
mer Judge Erwin E. Marshall, of 
Trenton, to succeed Charles H. 


English, deceased, as Prosecutor 
of the Pleas for Mercer county; 
John W. Lyness, of Plainfield, to 
succeed John R. Connolly, as Judge 
of the 4th Judicial District Court of 
Union county; Judge Nelson Y. 
Dungan, of Somerville, to succeed 
himself as Circuit Court Judge; 
Judge Samuel M. Shay to succeed 
himself as Common Pleas Judge of 
Camden county; Judge Joseph A. 
Dear, of Jersey City, reappointed to 
Court of Errors and Appeals. 


The law firm of Carrick & Wor- 
tendyke at 15 Exchange St., Jer- 
sey City, has been dissolved, 
each member continuing practice 
at the same address. 


Messrs. Parrot & Parrot, of Eliz- 


abeth, have taken into their law firm 
Mr. Irving Y. Gidley. 


Mr. George F. Losche, of Bo- 
gota, Bergen county, has opened 
law offices in the Peoples Trust & 
Guaranty Bld’g at Hackensack, 
while retaining former ones at Bo- 
gota. 

Finding that Charles E. S. Simp- 
son, a lawyer of Hackensack, had 
been guilty of unprofessional con- 
duct unfitting him for membership 
in the Bar, the Supreme Court last 
month directed that he be disbarred 
and his name stricken from the rolls 
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of the Court. The action was in 


conformity with a recommendation 
of the State Bar Examiners. 





NEW RULE FOR ADMISSION OF 
ATTORNEYS IN U. S. DIS- 
TRICT COURT 


Judge William Clark, U. S. Dis- 
trict Court Judge for New Jersey, 
has sent out this new Rule as to ad- 
mission and continuance of attor- 
neys in the U. S. D'strict Court con- 
trolled by him: 


GENERAL RULE NO. 2 
(Adopted March 2, 1932) 
ADMISSION OF ATTORNEYS, &c. 


1. The Bar of this Court shall 
consist of those persons heretofore 
admitted to practice in this Court 
or in the Circuit Court of the 
United States, for the District of 
New Jersey, and those who may 
hereafter be admitted to practice 
in accordance with this Rule. 

2. Any attorney of the Supreme 
Court of the State of New Jersey 
may be admitted as an attorney, 
proctor and solicitor of this Court 
on motion of a member of the Bar 
of this Court, made in open Court, 
and upon taking the oath prescribed 
by the Constitution and laws of the 
United States, and signing the roll ; 
provided, however, that such ad- 
mission as to any person hereafter 
admitted shall permit such person 
to prate ce in this Court as attorney 
and proctor and solicitor for a pe- 
riod of five years only from the date 
of such admission, and, unless such 
attorney and proctor and solicitor 
so admitted shall apply for admis- 
sion as counselor and advocate 
within five years from the time he 
or she shall be originally admitted, 
the right to practice as an attorney 
and proctor and solic’tor in this 
Court shall end and determine, un- 


less by special order of the Court 
such period of time shall be con- 
tinued, which in no case shall be 
for an extended period of more 
than five years. 


3. Any attorney, proctor or so- 
licitor, heretofore or hereafter ad- 
mitted, at any time after the expira- 
tion of three years from the date of 
his or her admission, may be ad- 
mitted as a counselor and advocate 
of th's Court, by making application 
for such admission on the opening 
day of any regular Term thereof. 


Before such application shall be 
granted, such attorney, proctor or 
solicitor must show to the satisfac- 
tion of this Court, (1) that he or 
she is a counselor of the Supreme 
Court of the State of New Jersey; 
(2) that at least three months be- 
fore the opening day of the term 
at which he or she intends to apply 
for final admission to the Bar of 
this Court, he or she has notified the 
Clerk of this Court, in writing, of 
his or her intention to make such 
application; (3) that at least three 
months prior to such application he 
or she has advised the Chairman of 
the Character and Ethics Commit- 
tees of the State Bar Association 
and of the County Bar Association 
of the county in which he or she 
maintains his or her principal office, 
in writing, of his or her intention 
to make such application; (4) that 
he or she is qualified as to the prac- 
tice and procedure of this Court, 
and is worthy of the confidence and 
trust of the Court and of the pub- 
lic. 

4. Any attorney, proctor or so- 
licitor, or counselor or advocate, be- 
ing a member in good standing of 
the Bar of any District Court of the 
United States, and having an office 
for the regular transaction of his or 
her business in that District, or if 
having offices in more than one Dis- 
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trict, having his or her main or 
principal office in such District, may 
be admitted to practice as attorney, 
proctor or solicitor, or counselor or 
advocate, as the case may be, in this 
Court on motion of a member of 
the Bar of this Court; provided, 
however, any attorney, p-octor, so- 
licitor, or counselor or advocate, 
may at any time and in the discre- 
tion of the Court be admitted pro 
hac vice, without complying with 
other provisions of this Rule. 

Before such motion is granted, 
such attorney must show to the sat- 
isfaction of this Court, (1) that at 
least three months before the open- 
ing day of the Term at which he 
or she intends to apply for final 
admission to the Bar of this Court, 
he or she has notified the Clerk of 
this Court, in writing, of his or her 
intention to make such application ; 
(2) that he or she is qualified as to 
the practice and procedure of this 
Court, and is worthy of the confi- 
dence and trust of the Court and of 
the public. 

5. The attorneys and proctors 
and solicitors, and counselors and 
advocates, who, because of objec- 
tion or otherwise, have not satisfied 
the Court, upon such application, 
that they should be admitted as at- 
torneys, proctors and _ solicitors, 
counselors and advocates, may, if 
they do so desire, petition the Court 
for an order to show cause (which 
shall be granted as of right), why 
they should not be so admitted. Upon 
the return of this rule, the question 
of the right to admission shall be 
heard by at least three Judges of the 
Court (the Judge having previously 
determined the right of admission 
being entitled to sit thereon). Said 
hearing shall be in open Court. The 
Court shall be attended by the 
United States attorney, who shall 
present the matters in opposition to 
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admission. The applicant may ap- 
pear either pro se or by counsel. 
Dated March 2, 1932. 





OBITUARY 


Mr. Frank B. ALLEN 


Mr. Frank Bell Allen, of Bernards- 
ville, N. J., died March 16th last, at 
Baltimore of bronchial pneumonia. 

Mr. Allen was one of the oldest 
lawyers of New Jersey. He was 
born at Branchville, July 4, 1851, 
a son of the late Dr. John Linn and 
Charlotte Bell Allen. He was a 
student at Ann Arbor and later en- 
tered the law offices of Francis, 
Titsworth & Marsh, late of New- 
ark, as a law student. He was ad- 
mitted to the New Jersey Bar as an 
attorney at the November Term, 
1872, and as a counsellor three 
years later. 

Having been born in the old Bell 
Homestead on Main street, Branch- 
ville, he re-purchased the same 
from Robert Brendon in 1914 and 
resided there until June of last year 
when he moved to Bernardsville, 
where he formerly resided. He 
practiced law for several years at 
Bismarck, North Dakota, prior to 
his marriage, and thereafter in 
Newark until recently, being asso- 
ciated with Benjamin J. Fleuchaus 
since 1806. 

Mr. Allen married, in 1869, Anna 
Linda, daughter of Jacob and Eliza 
B. Skinkle, of Newark, who died in 
1895 ; is survived by a daughter, Dr. 
Anna Skinkle Allen of Bernards- 
ville, and a brother, Edward S. Al- 
len, a lawyer of Bismarck, N. D. 

Funeral services were held at 
Baltimore, Reverend Dr. McClen- 
ton officiating and interment at Mt. 
Pleasant Cemetery, Newark, where 
the services were conducted by the 
Rev. Conover of Bernardsville. 





